[image: image1.emf]Helsinški komitet za ljudska prava uBosni i HercegoviniHelsinki Committee for Human Rightsin Bosnia and Herzegovina

                                        [image: image2.jpg]THE NORWEGIAN
HELSINKI COMMITTEE

Aamh
\\ -/





REPORT ON THE STATUS OF HUMAN RIGHTS IN 
BOSNIA AND HERZEGOVINA 

(Analysis for the period January – December 2010) 
Sarajevo, February 28, 2011

Ante Fijamenga 14b, Sarajevo, Bosnia and Herzegovina

tel (++ 387 33) 660 809, 660 811; fax (++ 387 33) 661 853

website: http://www.bh-hchr.org e-mail: office@bh-hchr.org
Introduction
Improving the human rights situation in Bosnia and Herzegovina must be directed towards satisfying the interests and rights of citizens, and their interests are certainly economic prosperity, higher living standards, and strengthening democracy and improving human rights. 
Starting from these points and level of their realization, we can estimate that the last year was a year not only of missed opportunities, but a year of complete blockade. Many reforms that were needed to make in order to overcome the deep crisis and to make a step closer to the European Union, have not been implemented. The authorities have shown again, verbal commitment and dedication to move closer to joining the EU while, specifically their work, showed that these efforts were of declarative nature only. For example, throughout the procedure of passing the laws that would be harmonized with the EU standards, the authorities have shown again their inefficiency (Parliament of BiH has adopted only 26 laws, in relation to the 110 planned in 2010, during the total of 13 sessions (both houses) that they have held until the General Elections, October 4, 2010). Also, through the implementation of already adopted legislation, the authorities have acted non-democratically, so the absence of rule of law and legal state is more than evident, and having in mind also the absence of the culture of respect for human rights, the harsh violations of these laws, are also significantly evident. 
As a dramatic example of the government's standpoint towards the human rights area, we emphasize the failure to single out the verdict of the European Court of Human Rights, issued in December 22, 2009 in the case of Sejdic – Finci. The verdict was ignored at the cost of possible consequences (suspension of the Stabilization and Association Agreement, questioning the legitimacy to the BH delegates at the Council of Europe etc.). 
The above behavior of the authorities reached a peak before the general election, specifically in the election campaign, which was marked by hate speech and unrealistic promises of political actors in solving social problems that have accumulated, particularly in the area of employment. 
Some political actors have focused their campaign on the disqualification of rivals and political opponents by using untruths and insinuations, some used children for rallies and on promotional material, some strictly blamed members of other ethnic groups for difficult situation in the country, while some made differences between the voters exclusively on the basis of nationality, in order to homogenize them further, calling those, who are of the same national group, but of different opinion, non-legitimate representatives of their people, while others tried to buy votes etc.
A complete halt in the functioning of government at all levels (except in local communities), was after the election, because the new government formation and implementation of election results, did not happen until the end of 2010, where all the legal time limits were violated. For that time, previous government that has continued to function in that vacuum, during their technical mandate, enacted a series of decisions that will have long-term consequences (various dismissals and appointments that are not in accordance with the law, illegally and hastily determining the budget and resource allocation etc.).
Citizens, exposed to harsh human rights violations, did not have any adequate protection nor were such cases transparent to BH public. Closing the Home of Human Rights, entity ombudsmen and the cessation of the Commission of Property Rights, considerably weakened the institutional protection of human rights in BiH. Responsibilities of these institutions were transferred to institutions whose function is still not at full capacity, which takes too long to establish (Ombudsman for Human Rights, Commission for Real Property Claims of Displaced Persons and Refugees), and they are headed by a staff who are mostly elected on the basis of political suitability. To all this must be added the fact that, due to political obstruction, the law on free legal aid is still not adopted. 
Commission for Human Rights and other working bodies function in the local communities, and their responsibilities are promotion and protection of human rights, which is in accordance with the Statutes and Rules of those municipal councils/assemblies, but due to public distrust and inefficiency of these bodies, there is a small number of cases where citizens actually address to them. If we add to this a fact that BH Constitution does not contain a single letter on regulation of the work of local self-government, that is that the local self-government is the responsibility of the entities and the District, which jurisdiction is still not in accordance with the European Charter of Local Self-Government, then as a final result of this situation we have unfavorable image of human rights in the local community. 
In this open space, exposed to government's pressure, non-governmental sector found its place, for which the international community, as of 2010, has less and less funds and generally, the interest for human rights issues in BiH. 
Discrimination
Numerous international documents ratified by BiH contain mechanisms to protect every citizen from any form of discrimination. Nevertheless, discrimination is still widespread: in the field of public employment, in education, in health and social care, particularly returnees, pensioners and disabled people, in the area of housing, sexual and gender minorities etc. Therefore, in almost all spheres of life and work of citizens.
The Anti-discrimination Law in Bosnia and Herzegovina (adopted in August 2009) introduced a unique and clear standards for the identification of discrimination and its timely relatively strict sanction, and gathered all anti-discriminatory provisions that existed so far, but were determined by different laws. The law has finally established a framework for the implementation of equal rights and opportunities for all persons in BiH and established a system of protection against discrimination.
The law is carried out just over a year, but individual experiences indicate that discrimination goes at least in two directions:
One relates to the BiH Constitution and laws generally applicable to the entity, that directly discriminate certain groups of people. BH Constitution and Election Law directly discriminate national minorities, but also members of constitutive peoples which are numeric minority in certain areas in BiH – right to be elected on an equal footing as the constituent peoples at the highest levels of government and the people who are a numerical majority (for instance, Bosniaks and Croats for the government at the state level, should always be from the Federation of BiH and the Serbs from the Republika Srpska). Residents in the District of Brčko (about 28.000 of them) did not vote in general elections because according to the Election Law, they must choose to vote by entities, instead of having the opportunity, according to the adopted amendments to the Constitution of BiH, to enable them to vote for the highest level of government in BiH, and to make possible for all citizens of the District to be elected in the level of government, except in the local government district. 

Discrimination exists in the laws on BH citizenship, because citizens who live in the areas that border with Republic of Croatia, and have Croatian citizenship, are not enabled to have citizenship of their spouse, although they are in marriage with BH citizen, and live in BH area. 
A particular problem is the law on social protection in Federation of BiH that directly discriminate people with disabilities with regard to the manner of acquiring disability (whether they are military or civilian invalids – this influences the level of fees) and on the basis of their place of habitation; acts on health protection, refugees and displaced persons, protection of national minorities, etc. 
Although the Anti-discrimination Law of BiH ordered that all general laws and regulations must comply with this law within one year, this did not happen. 
Another direction of discrimination appears in the application of those laws where there is a group (ethnic and gender minorities, persons with disabilities, women, returnees) and when there is an individual discrimination during the realization of human rights (right to work and from work, employment, education, health and social protection, and the growing trend of cases of mobbing and sexual harassment). 
The most difficult situation is, however, a position of national minorities. 

Established advisory bodies for issues of national minorities (at the level of the state of BiH and both entities) do not have sufficient presumptions for normal and functional performance, because they lack of professional, financial and technical support. These bodies and their members are still not consulted when considering matters of vital importance to their members.
The curricula and teaching plans have no content that would include history, culture, tradition and language of national minorities, which could influence the reduction of prejudice against minority groups, particularly Roma population. Minority languages are not used in the communications with the authorities, including judicial authorities, neither in schools or in print media, and only two radio stations have occasional programs in Roma language. 

Around 1.000 members of the Jewish community, according to unofficial data, who live in BiH, still face the fact that in BH bookstores one can buy anti-Semitic books, such as Mein Kampf, which can be interpreted as a threat to this community, while a phenomenon of manifesting anti-Jewish mood is evident in relation to developments in the Middle East. 


Hate speech is not only a characteristic of pre-election period. In public statements of certain political and religious leaders, whole ethnic and/or religious groups are trying to be stigmatized. They still accuse other groups for war crimes or crimes in general. And in the same time they refuse to see crimes committed by their own people. The entire nations are qualified as "criminal" or "genocidal." In all possible ways there are attempts to create hate and distrust towards members of other nations. Unfortunately, the judicial bodies of prosecution do not deal with these phenomena. 
Positively should be evaluated the fact that there is a significantly reduced violence which is motivated by national and religious affiliation, although this behavior is still present especially on the sport fields (racist rhetoric, graffiti calling for ethnically motivated violence or carry a message of hate, highlighting Nazi characteristics, etc.). 
Citizens who complain of discrimination and require the protection of the Helsinki Committee for Human Rights in BiH and the competent courts, generally indicate the occurrence of sexual and other physical or nonphysical workplace harassment (mobbing) and the number of cases still does not reflect the actual situation in this field. This is certainly due to several reasons: 
· People are still not familiar with the forms of discrimination provided by the Act, to seek protection capabilities and institutions that can provide protection; 
· Persons exposed to discrimination find difficult to decide to use remedies in fear of job loss, isolation and other bad consequences in the course of the proceedings or after returning to work; 
· Court proceedings are usually lengthy and court decisions are not implemented and they are in various ways played out, which discourages those who are discriminated; 
· Initiation of proceedings and their conduct is related to court costs and attorneys that few can cover, and the Law on Free Legal Aid has not yet been enacted.
It is extremely worrying that one of the most important institution that has responsibilities for the implementation of the Act, it is the Ministry of Human Rights and Refugees, has not made any of their legal obligations and thus, they also violate the Act. 
Institution of Ombudsmen of BiH, which is also responsible for the implementation of the mentioned Act, did not respond to its task yet. It is possible that this is the result of insufficient staff. Having in mind the manner of funding (from the budget of BiH), this institution can not itself affect the number of staff it needs to work on combating discrimination. It is also very questionable whether this method of financing guarantees the independence of the Institution of Ombudsmen if it opens up the possibility of pressure coming from legislative and executive authorities onto the Ombudsmen to act only by a small number of mechanisms of the Act and failing to, for example, collect and analyze statistical data on discrimination cases, write real and extraordinary reports, inform the public about instances of discrimination, raise awareness of issues related to racism and racial discrimination, etc. 
All the foregoing, indicates that the struggle against all forms of discrimination and violence can and must be taken only by using all legally available methodologies. It is necessary to work on empowerment at all levels: from individuals and vulnerable groups to report discrimination, to strengthening of the institutions responsible for law enforcement in order to, as strong and independent institutions, be able to guarantee its citizens a solid protection from discrimination. 

In this fight, civil society organizations should engage more strongly, in the areas of monitoring the work of relevant institutions, improvement of legislation, but certainly also to empower discriminated groups and their own legal teams in order to focus specifically on discrimination linked to gender and disability, where there is the largest number of reported cases. 
Media

For the reporting period the general assessment is that the media in BiH is fragmented by the same principle by which the political scene in the country is fragmented. This is partly driven by the election campaign in which a number of media openly put themselves to the function of political projects. The problem is specific and very serious because in this position were found the public broadcasters, which significantly undermined their impartial editorial policy. 

During the past year in 43 cases (data from BH Journalists Association) was registered the violation of media freedom and journalists' rights in Bosnia and Herzegovina. The structure is following: 9 threats and pressures, 5 physical attacks on journalists, 3 cases of withholding information, 9 cases of dispute / mobbing, 3 cases of complaints of unprofessional behavior, 3 cases of slander, 1 death threat, etc.

 
What is particularly worrying is the increasingly frequent occurrence of violations of legal working status of journalists especially when media are privately owned, and this phenomenon did not bypass the public services. Journalists were forced to the months of work without pay and without the payment of health and pension insurance. 

It is difficult to speak in the overall democratization of society, if a significant segment of the democratization- the media is certainly not able to fight for the provision of basic social security. 

Hate speech characterize a large number of media activities and what is the most dangerous fact is that the public service joined. Overall relations in the sphere of public broadcasting are catastrophic. Public broadcasters have become political opponents and do not choose the means in this calculation, their management committees lead verbal battles, and the founders are silently observing.
 
No matter the efforts of professional organizations (BH Journalists Association, the Press Council) media scene in Bosnia has great difficulty to be protected from unprofessional actions of some individuals or entire newsrooms. Partly this is the result of political missions which were adopted by some media reducing the jurnalism only to protection of national interests by applying the matrix of war - the goal justifies the means!
Court Authorities
Functioning of the judicial and executive authorities in BiH shows that discrimination is present in these areas. Thus, the realization of human rights through the courts, the source of discrimination lies primarily in the fact that in BiH there are four legal systems, which means that there are four criminal law, and same number of the Code of Criminal Procedure. Inconsistent and different legislation lead to unequal treatment of citizens, because their position is determined by the judicial authorities of their whereabouts. This could be avoided by harmonization of criminal law at all levels, and certainly by the formation of the Supreme Court. Its work would contribute to the harmonization of court practice and meritorious interpretation of the law, given that such a court would be built into the system of entity courts functioning as the highest judicial instance. 
The current practice of the Court refers only to cases pending before the Tribunal, and it operates in specific areas and procedures in which there are both, the first and the second instance court. However, some of the criminal offenses related to war crimes proceedings are before this Court, and some which are graded as minor, before the Cantonal / District courts entities. The decision on who is responsible of these courts for what case, often led in recent years to the dissatisfaction of persons against whom the proceedings are, as it is suggested that, since some cases are being proceeded at the Court, and others at lower courts, they have unequal position, having in mind that they are not judged by the same laws, nor their convictions are thus, equally treated.
All this suggests that further reform of the judicial system should go in that direction, because then all the accused would be equal before the law. 


Furthermore, changes in the law that were part of the reform of the judicial system, made justice virtually inaccessible to the poor citizens, instead of the principle of establishing the material truth, the principle that places the burden of proving on the parties was integrated, where the courts only arbitrate and make judgments based on evidence presented. Procedural laws do not distinguish rich and legally educated people from the vast majority of those who are not all that, which is why justice is available now only to rich ones, and which is why this leads to degradation of the principle of equal access to justice.

Previous judicial reform, the method of selecting judges, the new processing and other laws, determined plans and ways in which the courts are dealing with such cases, respect of the priorities, have not been satisfactory so far, because it can still be concluded now-a-days, that the judiciary is dysfunctional and ineffective and that judicial proceedings take intolerably long, even after more than five years, which is outside the legal time limits. In this way, preparation and other hearings are being scheduled before the first instance courts and also, the second instance courts, even when it comes to the hearing which must be considered as urgent. Monitoring of proceedings before the courts show that the outcomes of some of them are still influenced by politics, acquaintances and "respectable" citizens, therefore, by various forms of corruption.

When, in addition to the above, we have in mind that not a small number of cases show that the verdicts are being canceled several times, then you can give an estimation that the courts are being managed by the staff that is insufficiently qualified, dependent on politics or even morally unfit. This indicates that the High Judicial and Prosecutorial Council has more of a formal approach to the selection of the personnel, without real verification of their expertise, and that the principle of lobbying for individual staff is dominant. How else to explain phenomena that staff who were not up to that time the judges in this court, are being elected for presidents of the court, that some judges leave their functions in order to in behalf of certain political party and participate in the executive branch, to appoint staff who has been convicted, etc.

A very prominent problem is the failure of final court decisions, particularly in the field of civil proceedings in which, when it comes to charges of war damages, there was a law adopted that prohibited these payments. Certain failures of some decisions of constitutional courts are evident as well, which indicates that the legal state and the rule of law are not yet established in BiH. 


A particular problem is definitely the work of prosecutors at all levels and their ignoring of prosecutions for corruption, especially those that are tied to politics. Some cases of prosecution of organized crime are recorded, but they are lonely and they end up with a much easier legal qualification of crimes and minimum parole, if they get a verdict and become convicted.
Government Authorities
In accordance with the law, citizens were informed that a number of rights they exercise before the competent administrative departments. Despite advances in their operation, many bodies are slow to overcome the old bureaucratic habits in the communication with citizens. They are still required to obtain their requirements with the documents and provide facts on which the authorities keep official records and that, in accordance with law, they must obtain ex officio. Also, citizens are denied the necessary legal assistance during the administrative proceedings which they need in order to more easily and efficiently accomplish a right that belongs to them by law. Furthermore, citizens are not included in administrative proceedings, which started by request of other persons, whose resolution has an impact on the exercise of rights or protection of the interests of those citizens. Implementation of final decisions issued in administrative procedures is ineffective or it is not or can not be implemented, etc. 


The causes of this situation lie mainly in the fact that government authorities are overburdened with staff and serve to recruit adequate, and yet uncared political staff, family members or those who in any way "indebted" those in power. Thus, their composition generally reflects the ethnic composition of those who employ them. All of this, but also frequently the incompetence at work, lead to discriminatory practices and numerous violations of human rights. 
It is expected that the agreed reforms to reduce the slow and inefficient administration, which consumes a large part of budget at all levels, will finally be implemented. 
Social Rights
Key instruments for the protection of social rights, are certainly the fight against poverty and social pronounced separation and protection of vulnerable groups through legislation, but also through their consistent application. 
Bosnia and Herzegovina is not defined in its Constitution as a social state, and legislation in this area varies both between entities and among the cantons in the Federation. The laws in this area, often do not comply with any international standards. Therefore, the scope of social rights is not in the field of legislation regulated the same way for all citizens who have a need for them. 


Unequal access tothese right for all alike represents discrimination, because each entity and cantonal authorities do not give sufficient resources in order to have the level of legally guaranteed rights evenly distributed to their beneficiaries. Specifically, the funds allocated for social protection are not classified according to objective needs, but rather than according to political preferences and political elite's efforts to "buy" social peace. This is especially present in the election campaign. A striking example is the adoption of laws on these issues a few years ago in the Federation of BiH, just before the general elections, which guaranteed on paper cash benefits to users of social benefits, while those benefits were not even envisioned by the budget.


All this resulted in the fact that today more than 300.000 people live in the state of social need, and have no social support or it is minimal. The largest number of pensioners are also living below the subsistence minimum, with pensions that do not reach 300.00 KM, and which did not increase in the last few years. 
At the end of 2010, more than 522.000 workers who are unemployed were registered and this trend will certainly continue, given that only in that year around 80.000 workers lost their jobs. On account of those who remained to work, the authorities are trying to find a way out of economic crisis which was partly caused because of their wasteful behavior at all levels, and also because of the huge administrative apparatus, since they do not share the fate of workers – they have a guaranteed job. Introducing a new way of taxation and the decision to reduce wages and disability benefits, without reducing the overall reform of the administration, is an attempt to fix the budget. All this indicates that the status of social rights is cancer in BiH society. 
Movement And Residence of Foreigners
The European Court of Human Rights in Strasbourg was brought in early 2010, a decision to prohibit deportation of Ammar Al-Hanchia, Tunisian citizen who was detained in BiH in the immigration center in Lukavica on suspicion of threatening national security. The court ordered that the immigrant must not be forcibly deported to his native Tunisia for opportunities to be exposed to torture and inhuman behavior. The same decision was made for Abu Hamza (Imad Al Husin) who was detained at immigration center since the October 6, 2008. 

Formally in BiH there is legislation which guarantees the rights of foreigners in BiH in accordance to international standards, but the practices and judgments referred point to more major problems when it comes to immigration: 

· In BiH are in force the Law on Citizenship and the Law on Movement and Stay of Aliens and Asylum. These laws are in accordance with international standards in the field of human rights. However, the amendments to the Citizenship Law of November 2005, abolished the right of appeal to persons who were stripped of citizenship which is contrary to the internationally recognized right to a fair and equitable process. There were 1.255 cases processed. Decisions of the Temporary Commission revoked 661 citizenship acquired from April 6, 1992 to the end of 1995, mostly people of African and Asian origin. A large number of persons to whom the decisions were related, was not heard or they were not given the opportunity to personally or by proxy present their arguments and evidence;
· There were issues during the deportation of a number of persons to whom citizenship was revoked in this way. Some of them were expelled to countries where they face the death penalty, torture or other inhuman and degrading treatment; 
· The process of decision-making on asylum or temporary stay, does not respect the principle of reasonable time, and a Department for Foreign Affairs refuses to release prisoners from custody at least until the completion of cases before the Court.


The practice is that the cases related to these persons transfer from the Court to the Constitutional Court and to the Court again, and then some come up to Strasbourg. Then again, the Court has to make its statement related to the decision of the court in Strasbourg. 
All of that endlessly prolongs detention of these people and makes their fate and the fate of their families uncertain. The allegations that someone poses a potential national emergency, which is often the case, should not be extended indefinitely, without previously raised charges and court proceedings. In order to reasonably conclude about one's potential threat to national security, a fact that a person is placed on a list of persons who pose a threat to security, is not enough; Department of Foreign Affairs calls onto the law on protection of classified information that allows almost all information to be declared as confidential. According to state authorities, those information are related to "public safety, defense, foreign affairs or intelligence and security" while the person concerned has no right of access to classified information, nor the does the legal representative authorized to act in behalf of a client.
The Helsinki Committee for Human Rights in BiH has monitored the issue of movement and residence of aliens in BiH in 2010, through the analysis of the Convention on the Prevention of Torture and other cruel, inhuman or degrading treatment and procedures (CAT), on whose application the state of BiH committed itself. The report was delivered by the end of 2010, to the Committee against Torture of the United Nations.
The report, inter alia, states that since the entry into force of CAT, interest in its application increased and that a significant number of NGOs expressed willingness to contribute to the respect of it. Non-governmental organizations next to carrying out the monitoring of the implementation of CAT, also initiate the necessary legislative and other changes in order to respect and apply the Convention. 
Helsinki Committee will follow these issues in the future and will insist on the consistent application of the Convention on the Prevention of Torture.

Based on the analysis of the human rights situation in 2010, the Helsinki Committee for Human Rights in Bosnia and Herzegovina, suggests to the competent authorities the following

RECOMMENDATIONS
1. Parliamentary Assembly to urgently elect chairmen of both chambers, so as to create conditions for the election of the Prime Minister and finally the Council of Ministers;
2. Council of Ministers and the Parliamentary Assembly to accede urgent changes to the Constitution of Bosnia and Herzegovina in accordance with the decision of the European Court of Human Rights issued on October 22, 2009;
3. Parliamentary Assembly of BiH to, during the creation of amendments to the Constitution, install an article that relates to issues of local self-government in accordance with the European Charter of Local Self-Government, and to entities and the District to harmonize its legislation with the same;
4. To the Parliamentary Assembly of BiH to adopt the Law on the establishment of the Court of BiH;
5. Council of Ministers and the Parliamentary Assembly to urgently approach changes of all the provisions of the Constitution which are inconsistent with the European Convention on Human Rights and Freedoms, in order to remove discriminatory provisions;
6. Council of Ministers and the Parliamentary Assembly to work with more effort on the implementation of necessary reforms that stand as a liability on BiH path towards the European Union;
7. Council of Ministers and the Parliamentary Assembly of BiH and entity governments and parliaments to support the institution of the Ombudsman of Bosnia and Herzegovina in order to fulfill the responsibilities assigned to it by the Anti-discrimination Law in Bosnia and Herzegovina;
8. Ministry of Human Rights and Refugees to permanently collect data on the occurrence and extent of discrimination and that, within the statutory time limits, based on reports inform the Council of Ministers and the Parliamentary Assembly of BiH;
9. Ministry of Human Rights and Refugees, to establish a central database, to make rules about how to collect data on cases of discrimination, and to monitor enforcement of the prohibition of discrimination;
10. Presidency to adopt appropriate decisions which would the Council of Ministers and the Parliamentary Assembly of BiH incorporate into the Law on Citizenship of Bosnia and eliminate discrimination in the acquisition of citizenship of BiH;
11. Council of Ministers, the Parliamentary Assembly of Bosnia and Herzegovina to accede to the amendments to the Election Law in order to eliminate discrimination against citizens of Brčko and enabled them to elect and be elected to the authorities at the state level;
12. Entity and cantonal governments to complete the harmonization of laws on social protection of each other and with European standards;
13. Entity and cantonal governments to implement reforms of its administration, with special emphasis on the rationalization;
14. Local communities in BiH should harmonize their statutes to the provisions of the European Charter of Local Self-Government.
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