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Monitoring of execution of criminal sanctions 
in Bosnia and Herzegovina

In the year 2009, the Helsinki Committee for Human Rights in Bosnia and Herzegovina [hereinafter: HCHR BIH] worked on implementation of the project „Treatment of prisoners in BiH – monitoring of the ways and conditions of execution of criminal sanctions and advocating establishment of an independent complaints body“. The project was implemented with kind support of the Norwegian Helsinki Committee.
The HCHR teams visited 13 facilities for execution of criminal sanctions in BiH: in the Federation, the correctional facilities of Tomislavgrad – Busovača Section, Sarajevo, Zenica,  Bihać, Tuzla, with departments in Kozlovac and Orašje, and Mostar, and in Republika Srpska, the correctional facilities of Banjaluka, Foča  and Kula  in East Sarajevo, and the district prisons of Bijeljina, Doboj and Trebinje. The Psychiatric Facility of Sokolac was visited too. This institution accommodates persons to whom the security measure of psychiatric treatment and confinement to a medical institution was ordered. 

We were guided by the principle that the execution of criminal sanctions and treatment of prisoners entail consideration for the requirements of security, safety and discipline, under the condition that the prison conditions are ensured, safeguarding human dignity and offering possibilities for different occupations, as well as programmes of treatment of prisoners contributing to preparation of prisoners for reintegration into community.

Our guiding principles also reflected recommendations of the European Committee for the Prevention of Torture, Inhumane and Degrading Treatment or Punishment, as well we the European Prison Rules. 

Each visit to a correctional institution had two parts: the first part comprised interviews with the institution management, i.e. the manager and his assistants, while the second part constituted a tour of the premises – dormitories, solitary confinement cells, common rooms, toilets, bathrooms, rooms for religious and personal needs, kitchens, dispensaries, etc. During the visit, HCHR representatives spoke both with the staff and prisoners – without the presence of guards. The biggest number of interviews with prisoners followed after their complaints to the HCHR Legal Aid Office, or by the principle of random selection.

During the missions, we were not informed about harassment and inhumane treatment of prisoners by guards and other staff. Over the year, we had some prisoners addressing us in written form and indicating such treatment. In all situations of this kind, we reacted in accord with the Statute and regulation of HCHR. 

HCHR BIH signed a Memorandum on establishment of mechanisms for monitoring and evaluation of the Justice Sector Reform Strategy, more specifically, the pillar concerning criminal  sanctions, with the BiH Ministry of Justice in 2009. 

The Justice Sector Reform Strategy was adopted in June 2008 by the BiH Council of Ministers, the Governments of the Federation and Republika Srpska, and the Brčko District Judicial Commission. In December of the same year, the ministers of justice in BiH, the president of the BiH High Judicial and Prosecutorial Council and the president of  the Brčko District Judicial Commission adopted the Action Plan for implementation of the Strategy. 

One of the strategic fields is execution of criminal sanctions. After visits to prisons, and through active monitoring of work of the functional group in charge of this strategic pillar, the HCHR monitors observed that only around 50 per cent of the activities planned for 2009 were in fact implemented. 

***

In 2009, the Law amending the Law on Execution of Criminal Sanctions, Detention and Other Measures in BiH entered into force. This law additionally improves the security control in prison institutions. The amendments also introduced and improved other important provisions concerning execution of criminal sanctions, such as: intervention of medical staff during hunger strike, transfer of prisoners, formation of commission for monitoring accommodation of prisoners and reform of prison system, the voting rights of prisoners, recruitment of prison interns, etc. However, little has been applied in practice.

The event from March 2009, when nine prisoners escaped from the semi-open department of Sarajevo prison in Ustikolina, including three armed prisoners serving sentences from 12 to 14.5 years, is a dangerous warning. The event is directly related to the security conditions in correctional facilities. The facility in Ustikolina was unfinished, not equipped technically, with absolutely inadequate accommodation of high-risk prisoners. At the time of the escape, only two guards watched the total of 39 prisoners.

The main cause of all deficiencies noted in the field of execution of criminal sanctions, apart from lack of harmonization of legislation and regulation, is the lack of material resources. This is directly reflected not only on security conditions, but also the basic conditions – accommodation, health care, nutrition, hygiene, rehabilitation programmes through work and the system of educational measures aiming at easier reintegration into society.

The regulative framework in this field in BiH is inadequate from the aspect of human rights and is not harmonized with the European Prison Rules. 

There are four systems, but also four laws on execution of criminal sanctions, detention and others measures – the laws of BiH, Federation of BiH, Republika Srpska, and the Law on Execution of Criminal and Minor Offence Sanctions of the Brčko District. Apart from not being mutually harmonized yet, not a single piece of legislation currently functions as a complete whole that would satisfy all aspects of the execution of criminal sanctions. It should be stressed that the BiH Law stipulates that the entities’ legislation must be harmonized with the BiH Law. 

Legal status of the semi-open correctional facility of Tomislavgrad – Busovača section has not been resolved. Namely, the name exists, but only the semi-open section of Busovača in fact functions. The status of the “Igman Facility”, which is a part of the Sarajevo prison, has not been legally regulated yet. Namely, the term “Igman Facility” is often used, while the Rulebook on Internal Organization uses the term “facility”.

Systematization of work posts has not been harmonized with standards, nor are the current norms and needs respected. Insufficient staff is an issue both for security and treatment services. For example in the Federation, at least 100 more guards are required. Due to difficult working conditions and a small number of incumbents, the guards in most prisons have great difficulties in getting day leave or vacation. Many of them work overtime. They often find themselves in high-risk situations, while the security systems are mostly below the prescribed standards. It would be the best if there was one guard per three prisoners. Data suggest that there are 2.6 prisoners per one guard in all eight prisons in the Federation. However, the problem lies in the fact that in the biggest prisons, for example Sarajevo, one guard watches seven, and sometimes even more prisoners. In the Igman department, which accommodates 60 prisoners, there are only three guards in one shift. The same is in Ustikolina. In both departments, the prison premises are not fenced, the guards are unarmed, and from the security aspect, all this reminds more of open, rather than semi-open prison facilities. 

The insufficient number and skills of medical staff in all prisons is the most concerning. The dispensaries are most often improvised and unhygienic rooms. The same can be said for in-patient clinics. Prison managements have stressed a lack of interest of highly educated staff for work in prison institutions. The Sokolac clinic and its forensic department have tried to hire necessary specialists, but without success. In most cases, doctors are engaged from time to time and on the basis of temporary contracts. For example, in the Tomislavgrad Prison - Busovača Section, only one medical technician works, while a general practitioner comes once a week. The Doboj prison employs two medical technicians and a general practitioner, who has a temporary contract. The Sarajevo Central has one doctor and two medical technicians. The dispensary does not have a toilet, an oxygen machine and equipment for urgent or cases of self-injury, which are not rare. Up to 80 patients come for check-up in this dispensary every day. 

Detainees of the Court of Bosnia and Herzegovina, who are detained in entities’ detention units, have to get court consent for every visit to a medical specialist, according to prison managements, and courts often ask for additional justification and allocate funds for such medical examination selectively. Special security measures necessary for visits of medical institutions further complicate the issue of the insufficient number of guards in most prisons. 

All prisons have problems with drugs, which is alarming. On average 30 to 70 per cent of convicts are addicted to different types of narcotics. Many suffer from Hepatitis, while there are some with HIV too. Prison staff do not have efficient methods to fight drugs. There are no prescribed procedures for treatment of this category of prisoners. The already mentioned poor health care is particularly evident in this segment. 

***

The first of the four mentioned systems of execution of criminal sanctions is the execution of the prison sanctions and detention measures in accord with decisions of the Court of Bosnia and Herzegovina, which is regulated by the BiH Law on Execution of Criminal Sanctions, Detention and Other Measures. The standards stemming from the European Prison Rules and other international documents dealing with rights of convicts have been incorporated in this Law and relevant by-laws. 

Unfortunately, there are no conditions for consistent application of good legislation. There is no specific correctional facility for prison sentences pronounced by the Court of Bosnia and Herzegovina. For this reason, these sentences are executed in the entities’ prisons. 

Only the detention measure of the Court of Bosnia and Herzegovina can be executed in the Court’s Detention Union, which can accommodate 21 persons. The treatment of detainees in the Detention Unit is of very high standard, but the capacity is insufficient so a great number of this court’s detainees have to be accommodated in other institutions. Detainees are most often placed in the semi-open prisons in Sarajevo and East Sarajevo, due to proximity. Considering the drastic differences in accommodation, the detainees accommodated in the Detention Unit of the Court of Bosnia and Herzegovina are privileged in comparison with others. 

Building of the state prison is an imperative. With 350 new places, which is the capacity planned, the needs of the Court of Bosnia and Herzegovina would be resolved, while all other prisons would be relieved too. The initial estimate from 2005 suggested that the new prison could cost around 16 million Euros. In mid-2009, after the Court convicted 85 persons, among whom 35 for war crimes, and the only part of the prison constructed are the fences, it is estimated that the planned 16 million Euros grew to over 20 million. In the meantime, the BiH Ministry of Justice continue to allocate over 200,000 KM per month for “their” convicts and detainees accommodated in entity prisons. 

Bosnia and Herzegovina is one of rare countries without a special prison facility for women. In the Tuzla prison, female prisoners serve their sentences together with male prisoners, although they are not in direct contact with them. They use the same facility, but different entrances. In Republika Srspka, there are smaller departments of 4 to 6 places for female prisoners in Banja Luka and Bijeljina, while the women’s department in East Sarajevo prison has the capacity of 14 - 16 places. The female convicts include also those who are serving up to 20 years of prison. Contrary to international standards and the legislation, female convicts and female detainees are accommodated in the same facility. The need for their separation is unquestionable, i.e. the need for construction of women’s prison as a separate facility. 

The Federation still lacks a special institution for educational measures, accommodation and treatment of juveniles. The Department for Juveniles in the Zenica prison is unacceptable because it is impossible to make the criminal sanction useful, and it is impossible to prevent contact between juvenile offenders and the most serious adult offenders. As a provisional measure, until a specialized institution for juveniles is established, a part of the Tuzla prison was reconstructed in 2009 in order to serve the needs of juveniles. At the time of the HCHR visit, this facility was not yet operational. 

Unlike the Federation, Republika Srpska has a correctional detention facility for juveniles. This facility is placed on the premises of the East Sarajevo prison, in a newly constructed building. The capacity of 40 places is placed in an object separated by a fence and a gate from the rest of the prison premises. 

Mental patients who have been ordered the security measure of obligatory psychiatric treatment and confinement to a medical institution do not have adequate accommodation in the Zenica prison in the Federation and the Psychiatric Clinic of Sokolac in Republika Srpska. The Forensic Department of Sokolac Clinic, which was of specific interest for the monitoring, is made up of a closed department and open department for men, as well as a women’s department, which is not systematized as such, as the female convicts with the measure of obligatory psychiatric treatment are accommodated together with other female patients of the clinic. 

For prisoners who are addicts, persons with disabilities, elderly and sick, there are no special programmes or institutions.

According to categorization of prisons, the Zenica prison is the only closed-type prison facility in the Federation, while five others – and their departments (Tomislavgrad, Sarajevo, Bihać, Mostar and  Tuzla) are semi-open type facilities. The capacities in the Federation do not exceed 1,399 persons, which is not even close to meeting the overall needs. The overcrowding in the Federation prisons during the war was up to 35 per cent, which, together with the information that over 1,200 sentenced persons are waiting to serve their sentences, is illustration enough about overcrowding in the Federation prisons. In the only closed-type prison, in Zenica, there are always about 200 prisoners more than the capacities allow. Apart from those who are waiting to serve their sentences in the Federation, there are also over 100 persons who have been ordered the security measure of obligatory psychiatric treatment and confinement to a medical institution. 

The four jurisdictions do not allow those who are waiting to serve their sentences in overcrowded Federation prisons to serve their sentences in Republika Srpska, where there are sufficient capacities for them too. 

***

As in the Federation, there is only one closed-type facility in the Republika Srpska too – in Foča. It frequently happens that the RS Ministry of Justice sends the most serious offenders to semi-open prisons, due to the need for separation of individuals connected through criminal acts, or problematic conduct of individuals, and always with the aim of better security. This is contrary to the Article 13 of the Law on Execution of Criminal Sanctions which says that “long-term imprisonment shall be executed in prison facilities of closed type”. We have observed identical incidents in the Federation of Bosnia and Herzegovina too. 

Different categories of male and female convicts require different conditions of correctional treatment, as well as security measures, which is impossible under the current circumstances. With respect for the objective state of the overall prison system in BiH, prison managements are trying to overcome difficulties by internal arrangements. 

The above mentioned issues impose the need for reconsideration of the current classification of all prisons and its harmonization of the European Prison Rules. 

In the Brčko District of BiH there is no prison facility for execution of the criminal sanction of imprisonment, but these sanctions are executed in the entities’ prisons. The legal basis for this is the Memorandum of Understanding between the Brčko District and the entities.

***

Most buildings accommodating convicts, particularly those of greater capacities – Foča, Sarajevo, Zenica, Bijeljina, Mostar, Bihać, Doboj, Trebinje... had not been built for this purpose initially, and some over 100 years old. Little has been invested in their maintenance until 2009. Funds are lacking for provision of technical devices for protection, interception and detection, or for recruitment of the required number of guards, qualified staff for correctional treatment and health care.

Over the past year, considerable funds were allocated for improvement of accommodation and expansion of capacities in many prisons. Thanks to these investments, the capacities were increased for 20 per cent in the Federation only. However, apart from around 30 per cent of premises reconstructed or new facilities built, all others still have dormitory-type accommodation, which is a problem when it comes to harmonization with the European Prison Rules, which require “Prisoners shall normally be accommodated during the night in individual cells except where it is preferable for them to share sleeping accommodation.“

Still the biggest problem is standardization of rules and principles, and equal access to rights. It is quite usual for prisoners convicted for the same act, but by different courts, in line with different legislation and with rights to use privileges, to serve their sentences in the same prison and even the same dormitory. This difference in access to rights results in dissatisfaction, causes strikes, and even violence as demonstration of discontent.  Prison managements and authorised persons have difficulties dealing with such situations.

For example, persons convicted by the courts of the Federation of BiH, mostly from the Tuzla Canton, are sent to the Tuzla Prison, but also persons convicted by the Court of Bosnia and Herzegovina, the Brčko District courts, and even the courts of the Republika Srpska, in cases where the convicts have registered residence in the Federation of BiH. Their rights are not the same, particularly when it comes to privileges. 

***

Convicts from the prisons of Banja Luka, Bihać, Zenica and Sarajevo, have addressed a number of complaints to HCHR BIH, expressing discontent with the work of Conditional Release Commissions, primarily due to a great number of negative decisions. Both convicts and prison managements complained about work of the Early Release Commission in the Federation of BiH. They say the commission has not been operation for a long time due to three vacant positions. Moreover, convicts are unhappy with application of the Law on Execution of Criminal Sanctions, particularly Article 45 regulating conditional release. They claim this article is applied only in extraordinary cases and to shorter sentences. They added impermissibly long procedures (over four years) for adoption of the Law on Pardon of FBiH. Discouraging legislative framework for privileges during execution of sentence is also a big obstacle in work of prison staff. 

Some of them, working in FBiH prisons, stress they have not received individual decisions of the Conditional Release Commission. The practice is to send one decision with the list of persons who were rejected conditional release, without elaboration. 

Applicants from RS prisons do get individual decisions, but they say there are general and with insufficient reasoning. They are never explained in terms of which criteria from the law have not been met, or which were the main reasons for the Commission to reject their applications.

We observed that the great number of negative decisions of the Conditional Release Commissions was made partly due to legal provisions in the system of execution of criminal sanctions, or non-existence of the system of obligatory conditional release for persons sentenced to up to two years of prison after serving 2/3 of sentence. 

This should be viewed in the context of over 1,200 persons waiting to serve their sentences due to lack of prison capacities. 

We also highlight the fact that the issue of effective supervision of conditionally released persons has not been resolved yet. The Ministries of Justice should agree with prisons on cases where supervision is necessary, as well as specific conditions that should be observed by conditionally released convicts. 

We have accepted and considered the complaints of convicts concerning conditional release and rights to privileges exclusively from the aspect of international standards in the field of human rights, believing that the conditional release legislation and practice must be in line with  the European Convention on Human Rights, the Convention against Torture, as well as the basic principles of the Council of Europe as set out in the Recommendation (2003) 22 of the Committee of Ministers to member states, and other documents. 

The Council of Europe defines conditional releases as “one of the most effective and constructive means of preventing reoffending and promoting resettlement, providing the prisoner with planned, assisted and supervised reintegration into the community“. 

Monitors have observed insufficient technical coordination between courts and prisons, as well as cooperation between prisons and social services in communities from which prisoners come to serve their sentences.

***

One of the project goals covered by this Report was advocacy of formation of an independent complaints body. Establishment of such a body or a commission is an obligation stemming from Rule 95 of the European Prison Rules. 

During project implementation, the BiH Parliament adopted the Law amending Law on Execution of Criminal Sanctions, Detention and Other Measures in BiH, regulating, amongst other things, a new instrument by the Article 41a, stipulating establishment of an independent commission for monitoring of conditions of accommodation in prisons, treatment and respect for human rights of persons subject to criminal sanctions and other measures ordered in criminal proceedings by the Court, foreign courts for acts incriminated by the Criminal Code or an international agreement signed by Bosnia and Herzegovina, or another court in line with legislation of Bosnia and Herzegovina. This body of five members shall be appointed and dismissed by the Parliamentary Assembly of BiH for the mandate of five years with possibility of re-election. 

Members of the Commission should be experts or persons familiar with the legal or other related fields, such as: judiciary, administration, penology, social welfare, psychology, pedagogy, etc. The Commission may carry out external monitoring of work of prisons independently or together with inspection or other relevant bodies, as well as maintain cooperation with international and other institutions in charge of monitoring and ensuring respect for human rights and fundamental freedoms in accord with the Law and other relevant international documents. 

The Commission shall issue annual reports on their work and submit them to the BiH Parliamentary Assembly and the Ministry of Justice with the goal of taking certain actions or measures in accord with law. Until the beginning of 2010, the Commission has not started working yet. 

A similar commission had been established earlier by the RS Law on Execution of Criminal Sanctions. It is expected the same to be done in the Federation. HCHR BIH will continue to monitor establishment and work of these commissions in the future. 

***

In the coming period, it is necessary to find possibilities for work of all prisoners who want to work. Monitoring has found that the majority of prisons do not have such conditions. On average, only one third to one half of the total number of convicts have such a possibility. This mostly assumes work in agriculture or stock breeding. Prisoners are paid for their work, and the goods produced are mostly used by prison kitchens. They are rarely sold outside prisons. Some prisons have open-type restaurants, smaller or bigger workshops. The conditions in these workshops, particularly when it comes to protection at work, would have to be in accord with laws regulating this field. This has not been the case so far. 

The laws on execution of criminal sanctions allows work outside prisons, provided that certain criteria are met. A considerable number of interviewees thought that this type of work should be reconsidered due to potential abuse. Prison managements are quite suspicious when it comes of approval of such “privileges”, while convicts say the work of this kind is approved only for “the chosen ones”. In any case, the authorities should make criteria for approval of work outside prison more clear.

On the basis of Monitoring in the field of execution of criminal sanctions, the HCHR BIH monitoring propose the following

RECOMMENDATIONS
1. Harmonize standards and regulation concerning execution of criminal sanctions on the whole territory of BiH. The lack of harmonization results in unequal position and violation of rights equal for all; 

2. Governments and relevant ministries at all levels would have to intensify activities on construction of the State Prison and equipping of the Sokolac Psychiatric Clinic; 

3. In the Federation of BiH, the construction of a correctional detention facility for juveniles should finally commence;

4. Relevant ministries should establish prison administrations along with harmonized legislation and standards; 

5. Develop and improve the system of conditional release; 

6. Affirm execution of alternative sanctions and community service; 

7. Improve the system of treatment of specific categories of prison population, 

8. The health care system should be upgraded in line with the European Prison Rules and with respect for needs of the overall prison population; 

9. Invest additional efforts to establish and make operational the independent prison inspection in BiH as soon as possible; 

10. Review the current classification of all prisons;

11. Develop a legally defined and harmonized system of pardon in line with international standards;

12. Develop and implement a harmonized system of education and training for prison staff in BiH.

Most of these recommendations stem from obligations laid out in the Action Plan for implementation of the Justice Sector Reform Strategy. HCHR will continue to monitor this field, in line also with the Memorandum of Understanding on establishment of instruments for monitoring and evaluation of implementation of the Action Plan. 

No.: 08-01/2010

Sarajevo, January 2010
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